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November 17, 2015
Via E-Mail and FedEx
Yorba Linda City Council
4845 Casa Loma Avenue
P.O. Box 87014
Yorba Linda, CA 92885
Re:

Pre-Annexation Agreement for Esperanza Hills Project

Dear Mayor Hernandez and Honorable Councilmembers:
On behalf of Hills For Everyone and Protect Our Homes and Hills I am writing to
express strong objections to the pre-annexation agreement proposed for approval at
tonight’s City Council meeting. The staff report and resolution for the agreement focus
on the future annexation and on the City’s CEQA responsibilities, but the key effect of
the agreement would be allowing a developer to build a road on land that the City has set
aside as open space and parkland. As detailed below, this road is plainly incompatible
with prior plans for the site. The City should stand by its previous decision to protect this
land.
I.

The Pre-Annexation Agreement is Inconsistent with the City Planning
Documents.

The pre-annexation agreement allows the developer of the Esperanza Hills project
in unincorporated Orange County to build a road across two City-owned parcels:
Assessor’s Parcel Number 351-742-20 (formerly 351-742-15, known as Lot H) and 351742-17 (known as Lot A). They were created on Vesting Tract Map 9813 in 1985 as part
of the Dominguez Hills subdivision and subsequently quitclaimed to the City by the
developer of that subdivision, as the staff report for the agreement explains. As explained
below, the use of these parcels is governed by a development plan that is not in the record
before you, but almost certainly designated them for open space and parkland. The
General Plan similarly designates at least part of the road’s route as Open Space. The
proposed road is not consistent with any of these designations.
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A.

The Agreement’s Road Proposal is Inconsistent with the Yorba Linda
Zoning Code.

The pre-annexation agreement allows the construction of a road on City property,
by directing the issuance of a license, encroachment permit, or similar instrument. It is a
“cardinal principle” of municipal law that “local government entities cannot issue landuse permits that are inconsistent with controlling land-use legislation, as embodied in
zoning ordinances and general plans” Land Waste Mgmt. v. Contra Costa Cnty. Bd. of
Supervisors (1990) 222 Cal.App.3d 950, 957, 959. The determination that a permit is
consistent with the applicable zoning must be supported by substantial evidence in the
record before the local agency. See, e.g., Breakzone Billiards v. City of Torrance (2000)
81 Cal.App.4th 1205, 1244. Approval of the agreement would violate these principles:
there is no evidence to support the determination that the road is consistent with the site’s
zoning, and the available evidence shows that the road would in fact be inconsistent.
1.

Without the Dominguez Hills Development Plan, There is No
Evidence to Support a Finding that the road is Consistent with
Zoning.

As explained in the staff report, both of the parcels underlying the proposed road
are zoned “PD,” for Planned Development. Under this designation, allowed uses are
“[t]hose uses designated on the development plan for the particular PD zone as approved
by the City Council.” Yorba Linda Municipal Code § 18.16.110(A). The staff report,
however, includes no discussion of that development plan or whether the proposed road
is consistent with the use designations in that plan. Instead it simply makes the absurd
statement that the “PD-12 zoning does not prohibit a road” on this site. This is a plain
misstatement of the law: under the Yorba Linda zoning rules, only listed uses are
allowed. Yorba Linda Municipal Code § 18.08.070 (“Uses not specified in the master list
or within the tables for each zone are prohibited.”) If a use is not explicitly allowed in a
zone, then it is prohibited. There is no need for a zone to “prohibit” a certain use.
Moreover, the PD zoning itself does not prohibit any specific uses. A use is
allowed or prohibited if the development plan allows or prohibits it. Referring, as the
staff report does, solely to the zoning designation is completely meaningless. The only
way to determine whether the proposed road is consistent with zoning is to compare it to
the applicable development plan pursuant to Municipal Code section 18.16.110(A). Here,
the relevant development plan is associated with the adjacent Dominguez Hills
subdivision. As the ultimate decision maker, the City Council simply must see that
document with which the road is supposed to be consistent. Without such a comparison,
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or even any discussion of that development plan, there is no way to make the required
finding. Any determination of zoning consistency will lack substantial evidence and will
therefore be invalid.
All indications in City records are that the parcels were intended to be open space
under that missing development plan. The Tract Map states on sheet 5 that these parcels
are to be used as open space and as a park site. See Attachment 7 to Staff Report. It does
not show any road on these parcels.
The PD designation is intended “[t]o provide for the classification and
development of parcels of land as coordinated, comprehensive projects . . . .” Yorba
Linda Municipal Code § 18.16.100(A). The Tract Map is the best evidence before the
City of the comprehensive planning for the Dominguez Hills development. It does not
include a road, and the proposed road has nothing to do with Dominguez Hills. The road
therefore is not a part of that “coordinated, comprehensive project.” A road that serves a
separate development is necessarily inconsistent with the PD zoning, regardless of the
parcels’ designation under the relevant, missing development plan.
In the absence of evidence regarding the Dominguez Hills development plan, the
City cannot approve the Pre-Annexation Agreement: there is no way for the City to make
a supported finding of consistency unless and until it provides the public and decision
makers with information about what uses are actually allowed on these parcels.
2.

The Missing Development Plan Almost Certainly Zoned the
Property for Open Space.

If the City has somehow lost the Dominguez Hills development plan, it must look
to contemporaneous evidence of the restrictions that plan applied here. In correspondence
with the Dominguez Hills developer concerning these parcels, the City plainly stated that
“the only use approved for this site without a public hearing would be as natural,
unaltered open space.” See Attachment 1. Similarly, the City previously explained that all
undeveloped lots in the subdivision, including the parcels at issue here, “should be
regarded as OS (Open Space) lots only.” See Attachment 2. And in a later staff report
concerning potential sites for an equestrian facility, City staff noted that “Lot A is
designated as parkland.” Attachment 3 at p. 5.
According to this evidence, the parcels could be treated as if the Dominguez Hills
development plan designated them as Open Space. This would bar approval of the Pre-
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Annexation Agreement: Municipal Code section 18.16.430 excludes roadways from its
list of allowed uses in open space zones.
B.

The Proposed Road is Inconsistent With the City’s General Plan.

Regardless of the confusion generated by the City’ failure to provide the
development plan containing the site’s zoning, the City’s General Plan is clear. It
designates Lot H as Open Space.1 “The general plan functions as a constitution for all
future developments, and land use decisions must be consistent with the general plan and
its elements.” Endangered Habitats League, Inc. v. County of Orange (2005) 131
Cal.App.4th 777, 782. The pre-annexation letter fails this test, as the construction of a
road is plainly inconsistent with that designation. The General Plan provides for the
following uses in Open Space lands: “active and passive recreation areas, passive open
space, conservation and public safety land uses.” General Plan, p. LU-48. A road serving
a residential development does not fall into any of these categories. The staff report’s
assertion that some of the allowed uses “require roadway access” is specious. A road that
is a part of or ancillary to an open space might, per this statement, be consistent with the
Open Space designation. But this road would have nothing to do with the open space,
except to cut it in half.
The proposed road would clearly frustrate the achievement of the plan’s
fundamental, mandatory, and clear policies. For example, Recreation and Resources
Policy 1.3 calls for “the retention of permanent open space through dedication as a part of
the development site plan and subdivision/review process.” If open space set aside
through these processes were vulnerable to a later developer’s road plans, then it can
hardly be called “permanent.”
Moreover, the Council lacks sufficient facts to make a valid consistency
determination. There is currently no real project before the Council. The only description
in the staff report of the proposed road is a pair of conceptual sketches. See Attachment 5
to Staff Report. They include no reliable description of the road, its uses, the proposed
1

The City’s prior statements, discussed above, and the entire history of the site
demonstrate that Lot A’s residential designation on the General Plan’s land use map is a
clerical error. The General Plan, adopted after the Dominguez Hills development plan,
should not be read to be inconsistent with that plan’s designation of the land as open
space or parkland.

Yorba Linda City Council
November 17, 2015
Page 5

materials, its alignment, or its landscaping—all factors essential to determining whether
the road is consistent with the parcels’ designations. The City Council’s decision must be
based on the road that would actually be built, not on the simple idea of a road and a
couple of cartoons. Without an actual project proposed and described in the record, there
can be no substantial evidence to support a Council finding that the proposed road is
consistent with the General Plan.
At the October 29 Planning Commission hearing concerning an early approval of
the proposed road, City staff presented a map of the City purporting to show that many
open space areas also include roads. Staff, however, have not identified a single instance
of what they propose here: a road added to an open space 30 years after the land was set
aside, with no connection to the use of the open space or to the development that set it
aside. In previous cases, the road was a part of the original approval, and the City
accepted or designated the open space with the understanding that the road burdened the
land. Here, the City decided long ago that this land was to be undeveloped. If the City
wants to revise the decision, it must follow the procedures required by law.
II.

The Municipal Park Abandonment Law of 1939 Bars the Pre Annexation
Agreement as Presented.

The Municipal Park Abandonment Law of 1939, Government Code sections
38501 et seq., sets out the procedural requirements for the abandonment of parkland. It
applies to “any land within the city limits has been dedicated for park purposes by the
recording of a plat or map in the office of the county recorder.” Gov’t Code § 38501(a).
Parcel A was dedicated to the city as parkland on Tract Map 9813. The proposed road
requires the abandonment of the underlying land’s use as a park. The pre-annexation
agreement, which allows that road, cannot be approved without following the required
abandonment procedures. The present resolution does not do so and therefore is invalid
as a means of approving the road.
III.

The Road Proposal Must be Approved by the Electorate.

As shown in this letter, the proposed road is inconsistent with the site’s zoning and
General Plan designations. It therefore cannot be approved through this pre-annexation
agreement or by any other means other than rezoning and General Plan amendment. Any
such action would approve the private development of City-owned land: it would allow a
private developer to build, own, and maintain a road for the sole benefit of a private
neighborhood. As such, the actions required to approve the road would be “Major
Amendments” under Measure B, the Yorba Linda Right-to-Vote Amendment, which
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requires that any such action go to a vote of the electorate. Yorba Linda Municipal Code
§ § 18.01.030 (A)(6), 18.01.040 (A).
In the event that the City Council disregards this requirement and approves the
agreement without a vote of the people, Hills For Everyone and Protect Our Homes and
Hills will need to consider all options for vindicating the electorate’s rights, including the
referendum process and litigation. Either approach is likely to defeat this ill-conceived
project. We therefore urge you to make that potentially contentious process unnecessary
by rejecting the pre-annexation agreement.
Very truly yours,
SHUTE, MIHALY & WEINBERGER LLP

Gabriel M.B. Ross
Attachments:
Attachment 1: Letter from City of Yorba Linda to G. Jones, 5/19/89
Attachment 2: Letter from City of Yorba Linda to K. Meddock, 9/26/86
Attachment 3: City of Yorba Linda Park & Recreation Report, 3/18/08
cc:
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Todd Litfin, Yorba Linda City Attorney
David Brantley, Yorba Linda Planning Director
Marcia Brown, Yorba Linda City Clerk
Mark Pulone, Yorba Linda City Manager
Kevin Canning, Orange County Public Works
Todd Spitzer, Orange County Supervisor, 3rd District
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